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SMITH, CHIEF JUSTICE, FOR THE COURT:
L. OnNovember 5, 1999, the Missssppi Department of Human Sarvices (MDHS) natified Carolyn
K. McNed that shewasterminated from her pogition of employment with the Winston County Department
of Human Services. McNed was charged with two offenses. The firg charge was that McNed
“gpproached the birth mother of achild that she had previoudy investigated for dlegations of abuse and
offered her home as a permanent home for the child,” MDHS daimsthis act would have vidlaied Group

111, Number 16 offensefor willfully violaing State Personnd Board palicies, which prohibit employessfrom



subjecting themsdves to possible conflicts of interest. The second charge was thet she used her pogition
to adopt achild; thischargewould amount to aviolaion of aGroup [, Number 11 offense by her conduct
inviolaion of MDHS palicy ValumelV, Section F, page 4501 which prohibited McNed from meking an
independent adoption placement of achild known to her through her position with the agency.
2. McNed gopeded her termination to the Missssppi Employee Appeds Board. On October 3,
2000, Hearing Officer Fdton O. Mason, J., heard the case, and he found thet the action taken by the
MDHS wasagaing the overwhdming weight of the evidence, nating the sgnificant difference between one
baing gppointed a guardian of a child and one adopting a child as oneé's own. Hearing Officer Mason
further found that neither McNed nor her hushand, Billy Gene McNed, ever approached the naturd
mother about adopting the child, A.B.,! and that the naturd mother considers the guardianship to be
temporary. Therefore, Hearing Officer Mason cond uded that McNed should bereingtated to her position
withback pay and bendfits as of the date of termination, subject to any sum recaived from other sources.
1. OnApril 23, 2001, the Mississppi Employess Appeds Board (EAB) stting en banc affirmed
Hearing Officer Mason's order.
4. Next, the MDHS petitioned the Hinds County Circuit Court for writ of certiorari to review the
decison of the EAB. The Circuit Court of the First Judicid Disrrict of Hinds County found that “the
decisonof theMississppi Employee Apped s Board thet appelee bereingtated issupported by subgtantid
evidence”
.  MDHS gpedsfrom the order of the drcuit court on the following issues

l. WHETHER THE DECISION TO TERMINATE McNEEL WAS

SUPPORTEDBY ANOVERWHELMINGWEIGHT OFEVIDENCE
OR WASARBITRARY AND CAPRICIOUS.

1 Wewill refer to the child using the fictitious initids A.B.
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. WHETHER THE FINDING THAT “THE ACTION OF. McNEEL
WAS NOT A WILLFUL VIOLATION OF STATE PERSONNEL
POLICIES, THAT HER ACTIONS WERE NOT A CONFLICT OF
INTEREST AND THAT SHE DID NOT VIOLATE POLICIES OF
THE MISS SSIPPI DEPARTMENT OF HUMAN SERVICES' WAS
RELEVANT TO A CHARGE OF GROUPI111,NUMBER 11,“ACTS
OF CONDUCT .. "

1.  WHETHER THE EAB HAS THE AUTHORITY TO ALTER THE
ACTION BY MDHSIN LIGHT OF RULE 24(B) OF THE EAB’S
ADMINISTRATIVE RULES.

FACTS

6.  On October 27, 1997, A.B. was brought into the office of the Wington County Department of
Humean Sarvices by rdatives who reported that she was baeing neglected and abused. McNed was both
theintakeworker and theinvestigator assgnedto A.B.’ scase. Reportsare conflicting astowhenthecase
was terminated and how much involvement McNed had with the case because MDHS has been unable
to producethechild sfile MDHSdamstha A.B.’scasewasinitidly terminated on December 29, 1998.
During this fourteen-month period, McNed'’s co-worker reported that McNed expressed to her co-
workersthat sheloved A.B. and would lovetorase A B. aspart of her family. Thehearing officer found
thet McNed' s offidd contact was limited to abrief timein 1997.

7. InFebruary of 1999, when A.B.’scase was again brought to the attention of the Winston County
DHS, aco-worker, Jo Anne Clark, tdephoned McNed, who was a home recuperating from surgery, to
tell McNed of A.B.sca=. Clak dates that shortly theregfter in March of 1999, McNed said shewas
goingtotak to A.B.” smather and aunts about letting her raisethe child. MDHS dlegesthat on March 16,
1999, McNed gpproached A.B.’ s birth mother to offer her hometo the child in order to keep A.B. out

of the fogter care sysem; however, the hearing officer, the EAB, and the dircuit court judge al found no



supporting evidence for thiscdam. Additiondly, A.B."s mother wrote a letter Sating that McNed hed
nothing to do with her desre to place A.B. in Billy Gene McNed'scare
8.  Thehearing offica’ sfound:
The testimony reflected thet the husband of the Appeding Party knew the family

and of thechild 9nce 1995, and knew of the child’ sproblem ance sometimein 1998. The

child sfather was killed in an automohile accident. Theat he was contacted about custody

of the child by an employee of the Department of Human Sarvices, who encouraged him

to get involved with the said child, and pointed out to him thet certain problems might

occur. That he made the decison to become the guardian of the child thet the Appeding

Party was not a part of that decison, but that she concurred with him.  That he was

granted the guardianship of the child.
19.  McNed worked for MDHSfor ningteen years thelast tenin Wingion County. Her husband Billy
isacartified public accountant. They have been married Snce 1983 and have one teenage son. Billy has
known A.B. ance her father was killed in atruck accident, and he knew A.B.’s mather when shewas a
teenager.
110. Webb O Bryant, McNed's supervisor & MDHS cdled Billy about the firgt week in March of
1999 and asked him if hewould take A .B. into hishome. No mention was made of the conseguencesthet
might face McNed if the child was taken into their home. On June 16, 1999, Billy was made guardian of
A.B. and awarded physicd and legd custody.
11. MDHS sdam of wrongdoing by McNed isbasad upon co-workerssating that McNed had sad
she wanted this“beautiful child.” Thaose co-workers admiit they did nat tdl her there was anything wrong
with this or thet the child should not be going to her home.
112.  MDHS never produced any file on the child at the hearing. Elaine Cooper, aderk inthe Windon
county office daimed that she gavethefileto O Bryant, who had givenit to “ Program Integrity.” Program

Integrity damsto have returned the file by mail to the Wington County DHS.



113.  McNed agues thet the red reason for her firing may have been to kegp her from recaving a
promoationto heed of the Wington County Department of Human Sarvices: O’ Bryant was promoted from
his pogtion in early 1999, and hisdat became open. McNed could have gpplied for thispromoation if she
hed not been fired and she daims she was the most experienced locd gpplicant. According to McNed,
the person who did get the promation was Tabatha Stewart, who tedtified againgt McNed a the EAB
hearing.
STANDARD OF REVIEW
14. The MDHS falls to assart or recognize the sandard of review this Court imposes in an
adminigrative agency case
715. This Court, as wdl as the circuit court, reviews a decison of an adminigrative agency for
subgtantia evidence supporting thet agency’ sfinding, and the scope of review is limited to the findings of
the agency. Waltersv. Miss. Dep't of Economic & Community Dev., 768 So. 2d 893, 895 (Miss.
2000) (ating Holloway v. Prassell Enters., Inc., 348 So. 2d 771, 773 (Miss. 1977) and Miss.
Employment Sec. Comm’'n v. Pulphus, 538 So. 2d 770, 772 (Miss. 1989)). However, the rule
permitsthe gppdlate court “to examinetherecord asawhole and where such record reved sthat the order
of the [agency] is based on a mere saintilla of evidence, and is againg the overwheming weight of the
credible evidence the court will not hesitatetoreverse” Walters, 768 So. 2d at 895 (quating Johnson
v. Ferguson, 435 S0.2d 1191, 1194-95 (Miss. 1983)).
ANALYSS
l. WHETHER THE DECISION TO TERMINATE McNEEL WAS

SUPPORTEDBY ANOVERWHELMINGWEIGHT OF EVIDENCE
OR WASARBITRARY AND CAPRICIOUS.



16. MDHS arguesthat thecircuit court’sdecison to uphold McNed'’ sreindatement goes againg the
ovewhdming weight of evidenceindicating that McNed did entertain a.conflict of interest and thet aper
se breech of MDHS palicy occurred. In support of itsargument, MDHS daimsthet socid workersshould
not “ bedlowed to adopt a[ child] they become atached to through their professiond endeavors[because]
... Nonaurd parent would ever regain custody oncean MDHS socid worker decided they would prefer
to have the child. [A.B.'g mather cartainly will not.” This argument falls to recognize thet McNed's
husband, Billy, did not adopt A.B. but was merdy gopointed as her guardian, which is not a permanent
Stuation and does not prevent A.B.’s mother from regaining custody.
17.  Next, MDHSaguesthat it presented overwheming evidence supporting its decison to termingte
McNed'semployment. To examine the EAB’ srole and the burdenof proof reguired in an gpped of this
nature, it is hdpful to begin with the goplicable lawvs and then condder the resulting adminidretive
regulaions and guiddines,
118.  In pertinent part, Miss. Code Ann. § 25-9-131(1) (Rev. 2003) Sates
Any employee in the Sate sarvice may gpped his dismissd or other action adversdy
afedting his employment gatus to the employee gopeds board crested herein. The
procesdings before the employee goped sboard shdl be de novo, and the employee shdll
be afforded dl goplicable safeguards of procedurd due process.
Addtiondly, Miss. Code Ann. 8§ 25-9-132 (Rev. 2003) outlines the procedure for review of a dae
agency’ sdigmisd of an employes

Any employeeaggrieved by afind decison of theemployeegpped sboard shall beentitied
to judicid review thereof in the manner provided in this section.

(1) An gpoped may be taken by such employeeto the dircuit court of the principa county
of the employeds employment or the Circuit Court of the Frg Judicd Didrict of Hinds
County, by filing a petition with the derk of such court and executing and filing bond
payable to the date of Missssppi with sufficient sureties to be goproved by the derk of
the court, in the pendty of five hundred dollars ($500.00), conditioned upon the payment



of dl cogtsof goped, induding the cost of preparing thetranscript of the heering beforethe
employee gpped shoard. The petition and bond shdl befiled within thirty (30) daysof the
recaipt of the find decigon of the employee goped s board. Upon goprovad of the bond,
the derk of the court shdl notify the employee gopeds board, which shdl prepare its
record in the matter and tranamit it to the dircuit court.

(2) Thesoopeof review of thedrcuit court in such casesshdl belimited to areview of the

record meade before the employee gopeds board or hearing officer to determine if the
action of the employee gppeds board is unlavful for the reason that it wes

(@ Not supported by any subgtantid evidence;

(b) Arbitrary or cgpricious, or

(©) Invidaion of some atutory or conditutiond right of the employee

(3) Nordief shdl be granted based upon the court'sfinding of harmlesserror by the board
in complying withthe procedura reguirements of sections 25-9- 127 through 25-9-129;
provided, however, in the event that there is a finding of prgudidd eror in the
proceedings, the cause may be remanded for arehearing congstent with thefindingsof the

court.

(4) Any party aggrieved by action of the drcuit court may gpped to the supreme court in
the manner provided by law.

(5) In each controversy in which the employee gopeds board assumes jurigdiction, the
dtate personnd board shdl assess the respondent Sate agency areasonable feeto defray
the cogt of recording the hearing. The State personnd board is hereby authorized to
contract with certified court reporters to record hearings before the employee gopeds
board.
This Court has ruled that the de novo review of the EAB is tempered by the EAB’'s own rules. In

Johnson v. Mississippi Department of Corrections, 682 So. 2d 367, 370 (Miss. 1996), thisCourt
held that under then Rule 20(b), “the EAB shdll not dter the action taken by the agency, if the agency has
acted in accordance with the published rule and if the personnd action taken by the agency is dlowed
under theguiddines” With the 1999 revisons thisruleis now State Personnd Board Rule 10.40.22(B),

dloning



Thisrulemust be congdered aong with the other rules, induding SPB Rule 10.40.19 (Rev. 1999), defining
the burden of proof: “B. The gopeding party shdl have the burden of proving thet the action teken againgt
the employeeisarhitrary, cgpricious, agang the ovewhdming weight of the evidence and meritsthe rdief
requested.” However, the rules are not a odds with one ancther asiit is reasonable to note thet had the

agency correctly followed it rules, paliciesand procedure, it would likely not have teken action againd the

The Employee Appeds Board may modify an action of areponding agency but may not
increase the severity of such action on the gppeding party. If the responding agency hes
acted in accordance with the published palidies, rules and regulaions of the State
Personnd Board, and if the personnd action taken by the responding agency is dlowed
under sad palides, rules and regulations, the Employee Appeds Board shdl not dter the
action, induding but nat limited to the compensation paid to the employee, taken by the
agency.

ovewhdming weght of evidence or in an arbitrary or capricdious manner.

119.

This Court has defined substantid evidence:

Subgtantid evidence, though not eadlly defined, means something more then a "mere
santilld’ of evidence, Johnson v. Ferguson, 435 So.2d 1191 (Miss1983) and that it
does not risetothelevd of "apreponderance of theevidence™" Babcock & Wilcox Co.
v. McClain, 149 So.2d 523 (Miss1963). It may be sad thet it "means such rdevant
evidence as reasonable minds might accept as adequate to support a condusion.
Subgtantid evidence means evidence which is subgtantid, thet is, affording a subgantia
bags of fact fromwhich thefact in issue can be reasonebly infared.” State Oil & Gas
Bd.v. Mississippi Min. & Roy. Own. Ass n, 258 So.2d 767 (Miss.1971). United
Statesv. Harper, 450 F.2d 1032 (5th Cir.1971).

Delta CMI v. Speck, 586 S0.2d 768, 773 (Miss.1991).

120.

When an adminigrative agency’s decison is not based on subdantid evidence, it necessaxily

followsthat the decison is arbitrary and cgpricious and

[aln adminidrative agency’s dedison is arbitrary when it isnot done according to reason
and judgment, but depending on the will done. An action is capridous if done without
reason, inawhimsica manner, implying ather alack of underganding of or disregard for
the surrounding facts and settled contralling principles



Miss. State Dep’'t of Health v. Natchez, 743 So.2d 973, 977 (Miss. 1999); See also Burksv.
Amite County Sch. Dist., 708 So.2d 1366, 1370 (Miss. 1998).

721.  ThisCourt mus review the decson of the hearing officer thet was &firmed by the full EAB and
the drcuit court. After extendvetesimony, the hearing officer found that MDHS stermination of McNed
wasnot Supported by theoverwhd ming weght of theevidence. Thehearing officer observed thetestimony
of witnesses and their demeanor and found that McNed was nat professondly involved with A.B. & the
time her hushand was gppointed guardian. The hearing officer further found that McNed did not discuss
the child shomegituation with the natural mother until after another MDHS employee contacted Billy about
teking A.B. and that adopting the child, or taking her permanently from the naturd mather, was never
discussed.
122.  Thehearingofficer emphaszed hisfinding thet thereisamgor differencebetween guardianshipand
adoption. He dted the Black’s Law Dictionary definitions of the two terms following:

Adoption isthe taking and recaving as one' sown thet to which he bore no prior rdation,

colorable or otherwise. . .. Theact of onewho teke sanother’ schildinto hisown family,

tregting him ashis own, and giving him dl the rights and duties of hisown child. ... A

juridicd act creating between two persons cartain rdaions, purdy avil, of paternity and

filigion. ... Therdationship crested Satutory Satus, not a contractud relation.

A guardian is a person lawfully invested with the power, and charged with the duty, of

teking care of the person and managing the property rights of another person, who for

some peculiarity of Satus, or defect of age, understanding, or sdf-control, is consdered

incapable of adminigering hisown efars
123.  ThoughtheMDHSaversthat itstermination decision should not bereversed becauseMDHSrules
and regulations werefollowed in the process, the record does not indicate subgtantid evidence to support
itsalegations Therecord condgs of lettersfrom various membersin the community, testimony from Billy
and Carolyn McNed, tesimony from McNed' s co-workers and supervisors, and afew documentsfrom

A.B.sfile The record dearly supports the hearing officer’s findings that MDHS s dlegations are not



supported by subgantid evidence. Therefore, he was correct in ordering McNed to be reingated with
back pay. Two gppdlate forums reviewed the hearing officar’ s decison and efirmedit.  On thisrecord
this Court can only afirm,
Il.  WHETHER THE FINDING THAT “THE ACTION OF CAROLYN
K. McNEEL WAS NOT A WILLFUL VIOLATION OF STATE
PERSONNEL POLICIES, THAT HER ACTIONS WERE NOT A
CONFLICT OF INTEREST AND THAT SHE DID NOT VIOLATE
POLICIES OF THE MISSISSIPPI DEPARTMENT OF HUMAN
SERVICES’ WAS RELEVANT TO A CHARGE OF GROUP I,
NUMBER 11, “ACTSOF CONDUCT .. "
24. MDHSdaifiesthet the SPB definesa Group [11, Number 11 offenseas
Acts of conduct occurring on or off the job which are plainly rdated to job performance
and are of such naure that to continue the employee in the assigned pogtion could
condiitute negligence in regard to the agency’s duties to the public or to other dae
employess
Missssppi State Employees Handbook 62-63 (Rev. 2001). The conduct MDHS cdls abreach of this
regulationthe dlegation that McNed goproached the birth mother and offered her hometo achild known
to her through her professond involvement with the child' sfamily. However, dter hearing the evidence
presented, Hearing Officer Mason found thet the dlegation was not supported by the evidence. The
evidence induded a letter written by the birth mother denying the dlegation that McNed gpproached her
and dso induded werelettersfrom members of the community detailing Billy’ sacouaintancewith the child
prior to and beyond McNed'’ s contact with A.B. asasodid worker for the Wingon County DHS.
125. Thisissueisasub pat of thefirg issuediscussad dbove. Wefind thet thisissue iswithout merit.
1.  WHETHER THE EAB HAS THE AUTHORITY TO ALTER THE

ACTION BY MDHSIN LIGHT OF RULE 24(B) OF THE EAB’S
ADMINISTRATIVE RULES.
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126. TheMDHSmeant to goped thisissueinlight of SPB Rule10.40.22(B), whichisdiscussad above.
SPB Rule 10.40.24(B) (Rev. 1999) dates, “the request must be filed within ten (10) caendar days after
the date of thefind order isfiled” MDHSfalsin its brief to provide amore precise ditation or to quote
the language of the rule or even to dite any gpplicable case law onthe subject. This Court finds no merit
inthisissue as gated or argued.

CONCLUSION
127. MDHSdamstha the EAB hearing dfficer, the full EAB, and the dircuit court dl ered in finding
that McNed should be reingtated to her position with the Winston County DHS with back pay because
her termination was not supported by subgtantid evidence and she showed subgtantid evidenceto support
her padtion. This Court finds no eror intherecord or in the hearing officer’ sorder to reingtate with beck
pay. ThisCourt findsthat the decison of the Mississppi Employee Appeds Board was supported by the
evidence, was not arbitrary or cgpricious, and does not violate any Satutory or condtitutiond right.
Therefore, this Court afirmsthe druit court judgment affirming the decison of the Mississppi Employee
Appeds Board.
128. AFFIRMED.

WALLERAND COBB,P.JJ.,EASLEY,CARLSON, GRAVESAND DICKINSON,
JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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